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Transmitted herewith is an Ordinance to amend Chapter 10 of the Omaha Municipal Code to add a 
new Division 5 entitled "Small and Emerging Small Businesses," The purpose of this ordinance is 
to stimulate the growth of small and emerging businesses in Omaha with special attention to 
stimulating economic growth within census tracts with high levels of poverty, This Ordinance is 
race and gender neutral and would give preference for City contracting opportunities to small and 
emerging businesses based on their size and capacity. 

Your favorable consideration of this Ordinance is respectfully requested. 
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/' /] /'1' /. " v, " . ./ /' 
Ben G, Gray Date 
City Council Member 
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ORDINANCE NO. <3&1"",7" 

I AN ORDINANCE (0 amend Chapter 10 of the Omaha Municipal Code entitled "Finance," by 

2 creating a new Division 5, entitled "Small and Emerging Small Business Program"; and 

3 to provide the effective date thereof. 

4 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF OMAHA: 

5 Section 1. That Chapter 10 of the Omaha Municipal Code, entitled "Finance," is hereby 

6 amended to read as follows: 

7 DIVISION 5. SMALL AND EMERGING SMALL BUSINESS PROGRAM 
8 
9 Sec. 10·200. Necessity and expediency declared. 

10 
11 It is necessary and expedient. and it is hereby declared necessary and expedient. to 
12 require the inclusion of certain provisions in contracts with the city to promote and encourage the 
13 creation of business opportunities for emerging and small businesses of the city, to compete for 
14 city contracts; and to promote equality of access to city contracts. Further, the objective of this 
15 ordinance is to enable the establishment of incentives. savings, funding and other methods to 
16 engage emerging and small businesses. 
17 
18 Sec. 10·201. Definitions. 
19 
20 ill The word "contractor." wherever used in this division, is hereby defined as any 
21 person. partnership, corporation. association or joint venture which has been awarded a contract, 
22 and includes every subcontractor on such a contract. 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

.Gll The word "subcontractor," wherever used in this division, is hereby defined as 
any person, partnership, corporation, association or joint venture which supplies any of the work. 
labor services, professional services, supplies, equipment, materials or anv combination of the 
foregoing under a contract with the contractor on a contract. 

i£2 The word "contract," wherever used in this division, is hereby defined as any 
contract awarded by the citv whereby the citv is committed to expend or does expend its funds. 
including.funds received from other government al!cncies, in return for work, labor services, 
financial services, technical services. profeSSIOnal services, supplies, equipment, materials or any 
combination of the foregoing. 
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1 li!l The word "bidder," wherever used in this division, is hereby defined as any 
2 person, partnership, corporation, association or joint venture seeking to be awarded a city 
3 contract. 
4 
5 ill The term "construction contract," wherever used in this division, means any city 
6 contract for the construction, rehabilitation, alteration, converSIOn, extension or repaIr of 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

buildings, streets or other improvements to real property. 

ill A "construction contractor" is a business concern that contracts with the city for 
the construction, renovation or demolition of a building, road or other structure and is the 
signatory as the builder of the prime construction contract for the project, responsible for the 
means and methods, material, labor, equipment to be used in the construction execution of the 
project in accordance with the plans, specifications and contract documents. 

W The term "other contractor" is a business concern that contracts with the city to 
provide supplies or services, including professional services, 

ilil The term "Small Business Administration" shall mean the United States Small 
Business Administration government agency that supports small businesses. 

ill "North American Industry Classification System (NAICS)" is the standard 
established by the United States Office of Management and Budget used by federal statistical 
agencies in classifying business establishments for the purpose of collecting, analyzing and 
publishing statistical data related to the U.S. business economy. 

The term" small business," wherever used in this division, shall mean a business 
27 entity that: 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

ill Is not an affiliate or subsidiary of a business in its field of operation; and 

Is not: a manufacturer's representative; a franchise, unless operating as an 
independent entrepreneur utilizing a franchise name only; a business 
where the owner is an owner or part owner of another similar business; or, 
a non-stocking retailer or wholesaler; or 

Is a construction contractor, including a building constructor or heavy and 
civil engineering contractor as described in subsections 236 and 237 of the 
NAICS standard whose average annual gross receipts from the past three 
years does not exceed the size standard (in million dollars) and/or the size 
standard in number of employees (25 percent of NAICS code) for those 
subsections of the NAICS as published in the current U.S. Small Business 
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ill 

Administration Table of Sm.ll,U Business Size Standards matched to North 
American Industrv Classification Svstem Codes; or 

Is a specialty trade contractor as gescribed in subsection 238 of the NAICS 
standard whose average annual gross receipts from the past three years 
does not exceed the size standard (in million doUl!r;l) and/or the size 
standard in number of emplovees (25 percent of NAICS code) for those 
subsections of the NArCS as published in the current U.S. Small Business 
Administration Table of Small Business Size Standards matched to North 
American Industry Classification System Codes; or 

Is an "other contractor" whose average annual grOSS receipts from the past 
three years does not~xceed the size standard (inrrtillion dollars) and/or the 
size standard in number of employees (25 percent of NAIS code) as 
published in the current U.S. Small Business Administration Table of 
Small Business Size Standards matched to North American Industry 
Classification System Codes; and 

The net worth of individual owners may not exceed the sum of 
$750,000.00 after excluding the individual's equity in the business seeking 
certification and the individual's equity in his or her primary residence. As 
used in this subsection the word "owner" includes any person holding any 
percentage ownership in thc business; and 

Individual owners may not hold more than 20 percent ownership in any 
other single business. unless Ihe other business(es) is certified bv the City 
of Omaha as a small business or an emerging small business. As used in 
this subsection the word "owner" includes any person holding any 
percentage ownership in the business. 

31 ill The tenn "emerging small business" or HIlS]?" wherever used in this division 
32 shall mean a business entity whose size is no greater than IO percent of the numerical size 
33 standard applicable to the North American Industry Classification SvstemJNAICS) code 
34 assigned to a contracting opportunity. 
35 
36 ill "Tier!" ESB or SB is any emerging small business or small business concern that 
37 is certified as such by the City of Omaha and. 
38 
39 
40 
41 

ill has invested in a primarv headquarters office or has a physical working 
office location within a census tract or contiguous area within Douglas 
County, Nebraska, in which the most recent U.S. decennial census shows 
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that 30 percent or more of the persons in that census tract are below the 
poverty level; and 

ill can show that 30 percent or more of its employees reside in a census tract 
or contiguous area within Douglas County. Nebraska. in which the most 
recent U.S. decennial census shows that 30 percent or more of the persons 
in that census tract are below the poverty level. 

(m! "Tier II" ESB or SB is anv emerging small business or small business that is 
certified as such bv the City of Omaha. 

Sec. 10-202. Certification. 

ill Businesses desiring to be certified as a small or an emerging small business must 
complete the requisite formes) as provided bv the Human Rights and Relations Department. 

® The Human Rights and Relations Department is authorized to conduct the 
necessary investigation of Inc. business to determine its qualifications for the program. Such 
investigation shall focus on the nature of the work performed and the company's capacity to 
perform that work in consultation with the Public Works Department. Determination of capacity 
may include, but is not limited to verifying the number of employees, the gross receipts of the 
firm from the past three years; the networth of the individual owners; and the owners' interest in 
any other business and confirmation by a bonding company as a prime contractor or financial 
institution of the business's financial capacity. This verification may include, but is not limited 
to reviewing business records and files; personal and corporate tax returns; certificates of 
insurance and articles of incorporation. 

28 (d Once a business has been certified as a small business or an emerging small 
29 blJsiness. the certification shall remain in place for three years. The Public Works Department 
30 shall maintain a list of all businesses that have been certified and the nature of the business along 
31 with its capacity to perform the work. After three years. the business must be re-certified by the 
32 Human Rights and Relations Department by completing the process described in this section 
33 again. 
34 
35 @ When the business no longer meets the criteria. as provided in the foregoing 
36gefinition section. said business shall be decertified and no longer participate in the program. 
37 
38 Sec. 10·203. Utilization of small businesses and emerging small businesses in city contracts. 
39 
40 ill Commencing January I, 2010. the city shall make every good-faith effort feasible 
41 to utllize small and emerging small businesses in all city contracts. 
42 
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{hl Commencing Janu§.IY_L20tQ, and. then al}nually.therea(t~)le mayor shall 
2 establish an overall goal and sub-goals as necessary for the utilization of small ,md/or <;merging 
3 busines~ in all ,itv contracts. 
4 
5 ill Ea.ch city department that soli.:;its bids for goods or services shall then set 
6 departmental Dro<,:urement or project goals which will result in attaining the overall city goal 
7 est<iblishedbv the mayor. 
8 
9 (ill prior tosolieiting bids or proPQsals for suppli<;~materials, te.:;lmical, professional 

JO or other services, the Public Works Department and the department soliciting the bi4J;pall work 
11 with the purchasing agent to determine ifthe bid or any portion ofthe bid may be completed by a 
12 g-xtified small bl,lsinyssor emerging small business. It may be recommended that . .small or 
13 emcrgingsm"JljJusil}csses not be utilized on a gid if it is dytennined tbat !her~ are nol sufficient 
14 smaIl or.emerging small busin(!.sses "yagab1e to respond wthe bid or.that .have the capacitv and 
15 capability to provide the supplies. materials, technical, professional or other services. Provicled 
16 that an adequate number of certified entities are available. th~ solicItation orrequest for proposal 
17 wil1 give priority tQ certified Tier I andior Tier II small businesses and/or emerging small 
18 Qusinesses, "Priorities" are set forth as follows: if there is an adequate number of qualified '!lid 
19 certified ESBs. tlrst priority shall be given to Ti"r r ESBs: if nQt. then the next priority willbe 
20 given_Tier II EStis; if there ar~not an adequate number oiESEs, then priority shaJl go toTicr I 
21 §1nall1:Jusines~es and then to Tier II small businesses, 
22 
23 (,;} Prior tosoliciting~bidsorJ2IQ.2Q§als (OL" construction contract. th~.J1IChitect 
24 gIld/or d~sign pJofessiqna1 sh~.ll work \vith fpc dep'!rtment .solicit4J-g the rid an~ tile Public 
25 Work" Department to detemline if the project or what porti9n(s) of the project may be completed 
26 ~~mal1business or an cmerging .. small business either as a primecol1tractor or a 
27 subcontractor. The department or the architectidesign professional may recommend that no 
28 p~rtions_()f the contract can be completed by a small or an emerging small busincss if they 
29 g'::leITlline that there ar~.n() sugcontra~tin&...QQPQrtunities or thereare~not§uft1clencsmal!..Qr 
30 em~.rgmg small businesses available to perform the subcontracting work available on the 
31 corm act. 
32 
33 ill If the PublicWorks Department and the architect/design professional designing 
34 th~ project determine that that the project (lLportions oftheJlli!iect are aPpropriateJoT~small or 
35 emerginl! small businesseseitheLjlS a_PJimi::.~Qntr"ctor or a subcontractor, then such 
36 dctcnninations.shaI! be made a...p..ill1 of the bid specificatiops, and hidgers not <l.<.IheringJo th<; 
37 requirements set fOJ;th in tbe bid speciilcations will be deemed non-responsive. 
38 
39 i.g} rQLPfofe~iol1alservices~~efined in Riyision.1 of this Ch<lP.teL.Jhe proVisiOn." 
40 of DivisiQ!LiJlrovide onlv for the certification of small or emerging small professional services 
4 J firms that. desire to particjpate in~!he program. The process of ~eleclion of certain professiol1<il 
42 seryices wi!Uollmy the selection I1IQcess;;s sct forth in Divjsion3, Sec. 10-187. 
43 
44 Sec. 10-204. Bidding process: small businesses and/or emerging small businesses. 
45 
46 ill Allbiddcrs shall complet"UllC requisite forms in the .. bicl--.9.9cument§ .. Jjsting.J!!J 
47 certified small or emerging small businesses subcontractors to be Litilizedon the project 
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Documentation must be submitted at the time the bid is opened, If a bidder or anv of its 
2 designated subcontractors desires to be considered a small or an ESB, the requisite forms must 
3 be completed and approved bv the Human Rights and Relations Department prior to the date of 
4 bid opening on the project for which they are submitting a bid, 
5 
6 {hl If after the bid opening and during contract performance, the successful 
7 bidder/contractor determines that a small or an ESB identified in the bid is unable to perform 
8 successfully or is not performing satisfactorily, said bidder/contractor shall make every 
9 reasonable effon to replace a small or an ESB subcontractor with another ESB, Prior to 

10 substituting such replacement ESB, the apparent successful bidder/contractor must show good 
11 cause for the replacement. The Public Works director or his/her designee shall approve all 
12 substitutions in writing. 
13 
14 Sec.tO-20S. Enforcement of division. 
15 
16 The Public Works director or his/her designee in collaboration with the Human Rights 
17 and Relations Department shall administer and enforce the responsibilities of this division and 
18 implement rules and procedures to effectuate such sections; make all appropriate determinations 
19 as to compliance with the program; meet with contracting parties for said purposes; maintain and 
20 report reguired contract statistics for quarterly reports, 
21 
22 Sec. to-206. Penalties for noncompliance. 
23 
24 ill Refusal bv the contractor or subcontractor to comply with anv portion of this 
25 division as herein stated and described may subject the offending party to any or all of the 
26 following penalties: 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

ill Withholding payments that are due to the contractor who is in violation 
under the involved contracts until it is determined that the contractor or 
subcontractor is in compliance with the provisions of the contract; 

ill Exclusion from bidding on any contracts with the city or anv of its 
departments or divisions until such time as the contractor or subcontractor 
demonstrates that he has established and shall carry out the policies of the 
program as herein outlined, 

{hl In the event the sanctions or penalties contained in paragraph (I) or (2) of 
subsection (a) are invoked, the following proce(ltm: shall be followed: The Public Works 
Director will notify the contractor of the facts or circumstances ... w.hich formed the basis for the 
allegation that the contractor has not complied with the provisions of this division, and said 
notice shall be in writing and received at least 10 days prior to any action being taken by the city 
during which time the contractor may clarify or make con'ections, 
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1 Sec. 10-207. Implementation reports. 
2 
3 The Public Works director in collaboration with the Human Rights and Relation, 
4 Department shall report semi-annually to the mayor and the city council the results of the efforts 
5 made to implement this division. Said reports shall include a listing of all city contracts and the 
6 utilization of small and ESBs in each project or contract. If no small or ESB was utilized, the 
7 Public Works director shall specifically comment on why no such firm was utilized. 
8 
9 Sec. 10-208. Exempted contracts. 

10 
11 The provisions of this division shall not apply to any emergency contracts resulting from 
12 natural disasters, tornadoes, blizzards, floods, energy shortages or similar occurrences, provided 
13 the mayor declares such an occurrence to be an emergency by executive order. 
14 
15 Section 2. This ordinance shall be in full force and take effect thirty (30) days from and 

16 after the date its passage. 
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